3/5/2018

HARRY PHILLIPS AMERICAN INN OF
COURT

TEXT:
RUSSELLTABER291
TO:

223-33

PRETRIAL RELEASE AND BAIL:
No “Get Out of Jail Free” Card
Brought to you By…

Harry Phillips American Inn of Court
March 6, 2018

1

3/5/2018

THE HISTORY OF BAIL &
BAIL REFORM

The Origins of Bail

• In England, criminal resolution was a
private affair.
• Sheriffs were responsible for holding
the accused until a bot was paid.
• Sheriffs soon developed surety systems
to permit landowners to pay bots owed
by the accused.

Bail as a Government Affair
1275 --Statute of Westminster
• Limited bailable offenses
• Transferred powers from Sheriffs to
the Courts
• Set standards for bail, including
nature of the offense, probability of
conviction, and criminal history of
the accused
1689--English Bill of Rights
• “Excessive bail ought not to be
required, nor excessive fines
imposed . . .”
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Bail in the United States
JUDICIARY ACT OF 1789
BILL OF RIGHTS

(1)
(2)
(3)

(4)

There is no absolute right to bail.
Bail requires an individualized assessment.
Purpose of bail is that it permits the unhampered
preparation of a defense, and serves to prevent the
infliction of punishment prior to conviction.
Bail set at a figure higher than an amount
reasonably calculated to assure presence of an
accused is “excessive” under the Eighth
Amendment.
• Stack v. Boyle, 342 U.S. 1 (1951); Carlson v. Landon,
342 U.S. 524 (1952)

“From the passage of the Judiciary Act of 1789, to
the present Federal Rules of Criminal Procedure,
Rule 46 (a)(1), federal law has unequivocally
provided that a person arrested for a non-capital
offense shall be admitted to bail. This traditional
right to freedom before conviction permits the
unhampered preparation of a defense, and serves
to prevent the infliction of punishment prior to
conviction. Unless this right to bail before trial is
preserved, the presumption of innocence, secured
only after centuries of struggle, would lose its
meaning.”

3

3/5/2018

Bail Reform Act of 1966
Focused on alternatives to the traditional money bail system by
encouraging release on least restrictive, nonfinancial conditions, as
well as presumptions favoring release on recognizance

Bail Reform Act of 1984
In the era of the War on Drugs and fears about violent crime,
policymakers were concerned the 1966 Act did not allow the courts
to detain someone pretrial who posed a “safety risk.” The response
was to enact laws that limited pretrial freedom, up to and including
preventive detention based on public safety and “potential risk,” in
addition to court appearance concerns.

SCOTUS Post-1984 – Liberty is the Norm, but not Absolute
“In our society, liberty is the norm, and detention prior to trial or
without trial is the carefully limited exception.” United States v.
Salerno, 481 U.S. 739, 755 (1987).

The Power of Sureties in the U.S.

•

•

•

“When bail is given, the principal is regarded as delivered to the custody of his
sureties. Their dominion is a continuance of the original imprisonment.” Taylor v.
Taintor, 83 U.S. 366 (1872)
“If the door should not be opened at midnight, the bail may break it down, and
take the principal from his bed” Commonwealth v. Bricket, 25 Mass. (8 Pick.) 137
(1828)
See also State v. Lingerfelt, 109 N.C. 775, 14 S.E. 75 (1891) (upholding the bail's use
of deadly force in capturing the principal); Nicolls v. Ingersoll, 7 Johns. (N.Y.) 145
(1810).
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Rise of the Professional Bondsman







“All prisoners shall be bailable by sufficient sureties, unless for
capital offenses, when the proof is evident, or the presumption
great.” Tennessee Constitution, Article 1, § 15 (1870)

SO…..In Tennessee courts, individuals charged with
anything except capital murder have “the right to pretrial
release on bail pending adjudication of criminal charges.”
State v. Burgins, 464 S.W.3d 298, 304 (Tenn. 2015).
UNLESS, the accused forfeits that right, essentially through
“bad behavior.” Id. at 306-310.
The statutory framework for pretrial release and bail in
Tennessee largely originates in The Release From Custody
and Bail Reform Act of 1977 (“Bail Reform Act”). Tenn. Code
Ann. § 40-11-101, et seq.
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First, Release on Recognizance or Unsecured Bail: The starting
point is that the accused should be considered for ROR -- “release
on his own recognizance” – meaning no money is due, and the
person is released upon a promise to return to court as required.
Tenn. Code Ann. 40-11-115.



Second, Conditions of Release: "If a defendant does not qualify for
a release upon recognizance …, then the magistrate shall impose the
least onerous conditions reasonably likely to assure the defendant's
appearance in court.“ Tenn. Code Ann. 40-11-116



Third, Money Bail: If none of those will insure the person’s
appearance in court, monetary bail can be set, but "shall be set as
low as the court determines is necessary to reasonably assure the
appearance of the defendant as required.” The Court here for the
first time can also consider “public safety.” Tenn. Code Ann. 40-11118.

1.
2.
3.
4.
5.
6.
7.

8.

Length of residence in the community;
Employment status and history, and financial condition;
Family ties and relationships;
Reputation, character and mental condition
Prior criminal record, including prior releases on recognizance
or bail;
The identity of responsible members of the community who
will vouch for the defendant's reliability;
The nature of the offense and the apparent probability of
conviction and the likely sentence, insofar as these factors are
relevant to the risk of nonappearance; and
Any other factors indicating the defendant's ties to the
community or bearing on the risk of willful failure to appear.
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Plead guilty to A-misdemeanor possession of
marijuana under "40-35-313.“



Agree to serve one year of probation, including
random drug tests and 10 hours of drug education
classes.



If you complete your probation, you would be
eligible to petition the court to have your conviction
expunged.



Plead guilty to C-misdemeanor Disorderly Conduct.
It's the lowest-level misdemeanor offense, but it will
stay on your permanent record.



Agree to complete a 4-hour drug education class
and 10 hours of community service.
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Accept an under-advisement plea. Agree to 8
hours of community service and 8 hours of drug
education classes.



This means you will plead guilty to A-misdemeanor
possession of marijuana. You will sign a guilty plea,
but the judge will not sign it or enter it as a
conviction. It can be expunged from your record. If
you fail to meet your obligations, the judge will sign
the pleas and you will have a conviction on your
record.
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Plead guilty to A-misdemeanor possession illegal
substance; agree to 10 hours of community service;
10 hours of parenting classes. If you complete
those and show proof, you could then have this
charge expunged from your record.



No promises regarding your car, baking supplies, or
your life savings that they confiscated. You’ll have
to take that up in civil forfeiture proceedings.
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Plead guilty to one count of A-Misdemeanor
possession of paraphernalia and one count of Amisdemeanor child endangerment.



Agree to "40-35" probation where, if you stay out of
trouble for a year and complete your probation, you
can have this charge expunged from your record.



In addition, the DA has agreed to return your car and
baking equipment, but not the $10k in cash.



You avoid a felony, have opportunity to get this
conviction expunged, and will get out of jail that day.



Plead guilty to one count of B-misdemeanor
attempted possession of paraphernalia.



Agree to six months of probation under "40-35." If
you complete probation, the charge can be
expunged from your record.



DA has agreed to return your car, all of your baking
supplies, AND the $10k in cash.



You avoid a felony, have opportunity to get this
conviction expunged, will get out of jail that day,
and will recover all of your property, including the
cash.
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Bail In Nashville
Dawn Deaner
Metropolitan Public Defender

Logistics of Arrest
Person Accused of Crime

Citation or Summons

Physical Arrest

(33,700 in 2017)

(35,200 in 2017)

Not Taken to Jail
Released and
Booked later

Taken Into Custody
“Night Court” Hearing
Probable Cause & Release

Misdemeanors ONLY

•
•
•

ROR
Unsecured Bond
Secured Bond
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If $$ Bail Is Set, How Do You Get Out?

2016 Davidson County Bail Data
Defendants Charged Only with Misdemeanors

Defendants Charged With Felonies

2016 Davidson County Bail Data by Charge Level
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So, Who Do We Pay to Keep In Our Jail?
Average Daily Jail Census (January 2018)
Other
Probation
12%
Violators-Misd
3%
Probation
Violators-Felony
12%
Convicted
Misdemeanant
15%

Pre-trial
Misdemeanor
6%

Pre-trial Felony
52%

Pre-trial Felony
Pre-trial Misdemeanor

898
99

Convicted Misdemeanant

264

Probation Violators-Felony

207

Probation Violators-Misd
Other

42
205

Challenges in Bail Issues
• Forgotten/Abandoned the Presumption of Innocence?
• Public Safety Concerns & Public Backlash Threat
DUI and Domestic Violence
“Chronic Thief”
• Rights of the Accused vs. Rights of the Victim
• Enforcing Court Authority (without the threat of jail)
How do you make people come back to court?
What happens if person on bail gets arrested again?
Who’s accountable if person doesn’t come to court?

COUNTERPOINT
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District Attorney General Glenn Funk
Public Defender Dawn Deaner
Sheriff Daron Hall





A bond schedule is a procedural scheme to provides judges
with standardized money bail amounts based upon the
offense charged, regardless of the characteristics of the
defendant
-Stack v Boyle, 342 U.S. 1 (1951).
 “Bail set at a figure higher than an amount reasonably
calculated to fulfill [the purpose of assuring the presence
of the accused] is excessive under the 8th Amendment.”
Furthermore, to “reasonably calculate” the appropriate
bail for individual defendants, courts must conduct bail
determinations “based upon standards relevant to the
purpose of assuring the presence of the defendant.
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Right to counsel only
attaches if an offense is
potentially punishable
by jail time



How to do it?


Reclassify low level
misdemeanors and nonviolent felonies and
allow for police to issue
a citation in lieu of
arrest

CITATION IN LIEU OF ARREST




Use available data to
determine which jailable
misdemeanors rarely
result in a sentence being
issued.

ALTERNATIVES TO ARREST

Used for non-violent
offenses when no
reasonable cause exists
to believe the individual
is a risk to community
or to miss court



Rapid Intake Interviews





Pre-book Diversion
programs to divert
low-level drug and
prostitution activity
from arrest
Referrals to
community based
mental health and/or
social services

Benefits?




Have a prosecutor
available to review
charges brought in by
law enforcement to
identify if conduct
violates the law. Reduces
needless pretrial
detention





Dispose of weaker
cases sooner
Identify defendants
eligible for diversion
and other alternatives
Preparing appropriate
bail

16

3/5/2018





Combination of
monitoring and support
designed to increase
chances of success
pretrial.





Existing agencies that
already perform
similar duties
Dedicate a pretial
services agency

Program Examples







Who would Supervise



Text message reminders
Drug Testing
Curfews
In person check-ins

Instrument to provide
an objective analysis of
whether an arrested
person is likely to
appear in court and not
get rearrested if released
prior to trial.



How does it Work?




Evidence Based Decision
Making used to inform,
not replace, discretionary
decisions

Limitations




No tool can predict how
an individual will
behave
Requires data
compilation and periodic
reassessment

Johnny McHigh

0
0
0
1
0
2

3
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2
1

1
0
B
0
B
B

B

B
B
B
B

B

4
7

2009 Initial PTRA Study

2018 Revalidation Study



Legend




FTA – Failure to Appear
NCA – New Criminal Arrest
TV – Technical Violation, I.E.
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Over 100 low-income
Nashvillians bailed out
in the first year
Averaging 5 bails
posted each week
97% of clients attended
court date
25% of the cases were
dismissed
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Alaska (2016) – SB 91
Arizona (2016) – R-160041
Colorado (2013) –
HB13-1236
Connecticut (2017) –
HB 7044
Illinois (2017) SB 2034
Kentucky (2011) – HB
463











Maryland (2017) – Rules
Order
Nebraska (2017) – LB
259
New Jersey (2014/2016)
S946 3R
New Mexico (2016) –
Constitutional
Amendment 1
Washington DC (2016) 23-1321
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