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Who argues the cases ?  

How do they prepare ? 



– Criminal

– Civil Rights

– Voting

– Workplace

– Crimmigration

– Marriage Equality

o SCOTUS JUSTICES with TN connections…

Significant U.S. Supreme Court Cases from TN

Overview



The Supreme Court 

Justices from Tennessee



The ‘Tennessee Justices’…        1 of 5

• Served under Gen. Jackson in the War of 1812.

• Appointed TN Supreme “Court of Errors and
Appeals” and served as Chief Justice in 1831.

• Nominated to Supreme Court in 1837 on
President Jackson’s last full day in office.

• Served on Supreme Court 28 years until death

• Supported slavery and sided with the majority in
Dred Scott v. Sandford, 60 U.S. 393 (1857).

• Meanwhile, opposed secession and urged
Tennessee to remain with the Union.

John Catron (U.S. Supreme Court Justice 1837-1865)



The ‘Tennessee Justices’…        2 of 5

• Served the Confederacy during Civil War.

• After the war, took oath of allegiance to the Union 

and returned to his law practice in Memphis. 

• Elected to TN House of Representatives in 1880. 

• Elected to U.S. Senate in 1881 and served five years.

• Appointed by President Cleveland to Sixth Circuit.

• Appointed by President Harrison Supreme Court

Howell E. Jackson (U.S. Supreme Court Justice 1893-1895)



The ‘Tennessee Justices’…        3 of 5

• Appointed to TN Supreme Court in 1886

• Appointed to Sixth Circuit in 1893

• Taught and later served as Dean of Vanderbilt School of 

Law from 1905 to 1909.

• Appointed by President Taft to Supreme Court in 1909.  

• At time was the oldest justice to be appointed.

• Served only 4 years before dying of a heart attack. 

Horace Lurton (U.S. Supreme Court Justice 1910-1914)



The ‘Tennessee Justices’…        4 of 5

• 1914, appointed to the Supreme Court by President Wilson.

• 27 years on bench; authored 506 decisions, and 157 dissents, 93 
of which were against the New Deal.

• One of the “Four Horsemen” and a blatant bigot, Justice 
McReynolds would not accept “Jews, drinkers, blacks, women, 
smokers, married or engaged individuals” as law clerks.

• ‘Puritanical’, ‘intolerably rude’, ‘savagely sarcastic’, ‘incredibly 
reactionary’, and ‘anti-Semitic’ according to Time magazine

• Refused to speak to Justice Louis Brandeis

• Urged White House not to “afflict the Court with another Jew.” 

• Read a newspaper during Justice Cardozo’s swearing-in 
ceremony, and often held a brief or record in front of his face 
when Justice Cardozo delivered an opinion from the bench. 

James C. McReynolds (U.S. Supreme Court Justice 1914-1941)



The ‘Tennessee Justices’…        5 of 5

General counsel of the Public Works Administration for Franklin D. Roosevelt.

Advisor to U.S. delegation during the organizational meetings of the United Nations.

In 1963, represented Clarence Earl Gideon in his appeal before the United States 

Supreme Court. In Gideon v. Wainwright (1963).

In 1965, President Lyndon Johnson appointed Fortas to the U.S. Supreme Court.

On the Court, he was particularly concerned with children’s rights and wrote the majority 

opinion in Tinker v. Des Moines Independent Community School District (1969).  

He wrote the majority opinion in Tinker v. Des Moines Independent Community School 

District, 393 U.S. 503 (1969) where the Court extended First Amendment rights to 

school students for the first time.

In 1969, he became the first U.S. Supreme Court justice to resign under threat of 

impeachment after a scandal arose involving his acceptance of a $20,000 yearly retainer 

from a Wall Street financier.

Abe Fortas (U.S. Supreme Court Justice 1965-1969)



So…            How ‘bout them Justices?



Depiction of 

John Adams as Circuit Judge

“Road to and fro’ our Nation’s Court ‘tis arduous.”



See VOLUNTEER STATE.

1541:  Spaniards (de Soto) 

arrive at Chattanooga

1682: French claim Mississippi 

Valley territory; built Fort 

“rud’Homme near *Memphis.

1754:   French & Indian Wars
….

1763:   French surrender all 

claims to lands east of Mississippi

in Treaty of Paris.

1775 –1783 Revolutionary War

1789: US Constitution ratified 

and established Supreme Court.

Judiciary Act 1st lower Fed courts 

established & provided for 1st

Article III judges

1796:  TN admitted to Union

See VOLUNTEER STATE.

• Derived from name of Cherokee settlement; 

• “Tenaqui” by the Spanish in 16th century; and

State of Franklin ,  after Ben Franklin, 1784-88.   







1st Avenue 

at ACME, 

Nashville, TN



1812:
War &  New Madrid Earthquakes

1878: Keely v Sanders

1883: U.S. v. Harris  (KKK case)

1893:  

VIRGINIA v. TENNESSEE

1832:  Smith v. Bell

1834:  TN Supreme Ct est.

1834: McCutchen v. Marshall

1861-1865:  Civil War

1870: Tennessee Constitution

“The Charter from the British crown to the original proprietors of the

Carolinas provided for the beginning of their northern boundary at a

point “within or about 36 deg. 30 min. northern latitude, and so west in

a direct line.”



Tennessee v. Virginia
148 US 503 (1893)

1.   Can a State ask SCOTUS 

to change it ? 

&

2. Does a two-state boundary 

line agreement require 

Congressional approval ? 

,,,,,,,,,,,,

the Fuller Court

1.   No…

BOUNDARY LINE between 2 States:
2.  Yes…



Tennessee v. Virginia
… US … (1893)

,,,,,,,,,,,,

the Fuller Court

“Knowledge by Congress of 

the boundaries of a state, 

and of its political 

subdivisions, may 

reasonably  be presumed, 

as much as legislation is 

affected by them…”

BOUNDARY LINE between 2 States…

“Constitution does not state when 

the consent of Congress 

shall be given …”





U.S. v. Shipp (1906)

Evers v. Dwyer (1958)

Turner v. City of Memphis (1962)

Baker  v. Carr (1962)

Watson v. City of Memphis (1963) 

Citizens to Preserve Overton Park 

v. Volpe (1971)

Dunn v. Blumstein  (1972)

Tennessee. v. Garner  (1985)

McKennon v. Nashville Banner (1995)

Harris v. Forklift Systems (1993)

Burson v. Freeman (1992)

Brentwood Academy v. TSSAA

TSSAA v. Brentwood Academy 

Jae Lee v. United States 

Tanco v. Haslam



U.S. v. Shipp
203 U.S. 563 (1906)



A Case of Firsts1

U.S. v. Shipp
203 U.S. 563 (1906)

• 1st grant of federal habeas corpus petition by SCOTUS in pending state criminal case.

•  1st stay of execution issued by full SCOTUS in a state death penalty case 

that declared the state defendant to be a federal prisoner.

•  1st time a black lawyer lead counsel in a case before Supreme Court.

•  1st and only time SCOTUS retained original jurisdiction in a criminal case.

•  1st criticism of state elected officials and courts by SCOTUS for conducting criminal 

trials under the influence of the threat of mob rule, thus denying a defendant the right to 

a fair trial and undermining the rule of law.

1.  Mark Curriden. A Supreme Case of Contempt, ABA Journal. June 2009, located at 

http://www.abajournal.com/magazine/article/a_supreme_case_of_contempt (last accessed Sept. 22, 2017)

http://www.abajournal.com/magazine/article/a_supreme_case_of_contempt


Hamilton County Trial Court

U.S. v. Shipp
203 U.S. 563 (1906)



Noah Parden & Styles Hutchins

U.S. v. Shipp
203 U.S. 563 (1906)



U.S. District Court in Knoxville

U.S. v. Shipp
203 U.S. 563 (1906)

Petition for Writ of Habeas Corpus

• Johnson had been denied the right to file pre-trial motions.

• The trial was unfairly influenced by the threat of mob violence.

• The jury was comprised of only white jurors.

• Johnson was abandoned by his lawyer when they persuaded him to 

waive his right to appeal.

• There were numerous irregularities during the trial, including the 

incident when a juror jumped up mid-trial and yelled, “If I could get at 

him, I would tear his heart out right now!”

Petition Denied



Appeal to the U.S. Supreme Court

U.S. v. Shipp
203 U.S. 563 (1906)

Justice John    

Marshall Harlan



Justice Harlan’s 

ORDER: 



Only Supreme Court Criminal Trial in its history

&

Intro to the Power and Capacity of SCOTUS to do something…

U.S. v. Shipp
203 US 563 (1906)



The United States Supreme Court

U.S. v. Shipp



Defendants’ Motion to Dismiss:

• SCOTUS lacked authority to intervene in a state criminal proceeding

by means of federal habeas.

• SCOTUS lacked authority to stay Johnson’s execution or declare him a 

federal prisoner while it considered his habeas petition

 the order staying the execution was invalid.

➢ Denied in a unanimous opinion 

issued 12/24 1906 by Oliver Wendell Holmes.

➢ The contempt case proceeded to trial.



Chief Justice 

Melville W. Fuller 

reads his opinion 

May 24, 1909.



“The very rule of law upon which this country was founded 

and on which this nation rests 

has been enforced with the might of our highest tribunal.  

We are at a time when many of our people 

have abandoned respect for the rule of law 

due to the racial hatred deep in their hearts and souls. 

Nothing less than our civilized society is at stake.”

-Attorney Noah Parden



1919 WW1 Homecoming in Nashville



Transition slide-photos to 1906, 
US v Shipp





Constructed in 1937; Parts of three films were shot in TN’s Supreme Court building:  

Marie in 1984; Last Dance in 1995; and Billy; the Early Years in 2008



Titans Stadium

sits here today



Tennessee Civil Rights Cases
Evers v. Dwyer (1958)   \ Turner v. City of Memphis (1962)    \ Watson v. City of Memphis (1963)



Evers v. Dwyer (1958):

“ ALL ABOARD…”

• TN statute requiring segregation 

on buses and railways.

• District Court Panel of 3 Judges

• District Court finds no standing

• Supreme Court reverses.  

Signals standing doctrine 

allows anyone to challenge if 

they are discriminated 

against, even if they 

voluntarily subject themselves 

to discrimination.



Turner v. City of Memphis (1962)    

• TN regulation required restaurant to segregate dining areas and restrooms.

• 3-judge panel abstains from deciding the issue.

• Treats jurisdictional statement as a writ of certiorari, grants it, then directs district court to grant 

injunctive relief to the plaintiff.

• Unanimous, per curiam again

• SCOTUS says no panel 

was even required 

because statute was so 

clearly unconstitutional

• Finds direct appeal to 6th

Circuit was appropriate 

appeal

• Adjudicates case on 

merits anyway—no need 

to wait



Turner v. City of Memphis (1962)    

Continued

❖ Argued by Constance Baker Motley, 

who had worked with Thurgood 

Marshall on Brown v. Board.

❖ First African American female to argue 

to Supreme Court (earlier that year)

Constance Baker Motley 

https://www.oyez.org/cases/1961/84


Turner v. City of Memphis (1962)    

Constance Baker Motley 

https://www.oyez.org/cases/1961/84


Watson v. City of Memphis (1963)    

Re: Desegregation of Public Parks
Court Frustrated with Slow Desegregation Efforts

1954, Brown decision outlawed 

segregation in schools; 

1955, Court applied it to public 

recreational facilities.  

Reliance on “with all deliberate 

speed” 

Memphis convinced district 

court not to issue an immediate 

injunction and that “wisdom” 

favored gradual desegregation.

District Court : Memphis has 

six months to submit a plan for 

gradual desegregation of public 

parks.

SCOTUS stridently reverses.  



Watson v. City of Memphis (1963)    

• Says Brown II was highly specific to 

public education only, and was 

misconstrued as allowing foot-

dragging in other contexts.

• Says City of Memphis’ arguments 

that desegregation would lead to 

violence and “tumult” between the 

races could not justify continuing 

unconstitutional discrimination.

“…Brown never contemplated that the concept of 

‘deliberate speed’ would countenance indefinite 

delay in elimination of racial barriers in schools, let 

alone other public facilities not involving the same 

physical problems or comparable conditions.

. . . 

The rights here asserted are, like all such rights, 

present rights; they are not merely hopes to some 

future enjoyment of some formalistic constitutional 

promise. The basic guarantees of our Constitution 

are warrants for the here and now and, unless 

there is an overwhelmingly compelling reason, they 

are to be promptly fulfilled.”



Baker v. Carr
369 US 186 (1962)



“One man, one vote.”

A challenge to the State of Tennessee’s “Apportionment Act” (1901).

Baker v. Carr
369 US 186 (1962)

Action under 42 USC 1983 and 1988 

alleging denial of equal protection under 14th Amendment

by virtue of the debasement of their votes.  



1901:

Population - 2,020,616 Eligible Voters – 487,380

…

1960:

Population – 3,567,089 Eligible Voters – 2,092,891

Baker v. Carr
369 US 186 (1962)



1901:

1960s…

Baker v. Carr
369 US 186 (1962)



PER CURIAM DECISION:

Granted Defendant’s Motion to Dismiss 

because: 

 lacked subject matter 

jurisdiction, and

 failed to state a claim.

Reliance on Colegrove v. Green, 328 U.S. 

549, to render the case nonjusticiable. 

Baker v. Carr
369 US 186 (1962)

But District Court 

DID have Jurisdiction…

Justice Brennan



OPINION:

Baker v. Carr
369 US 186 (1962)

 “this challenge to an apportionment presents no nonjusticiable ‘political question.’” 

369 U.S. at 209.

 “the mere fact that the suit seeks protection of a political right does not mean it 

presents a political question.”  369 U.S. at 209.

 “the claim pleaded here neither rests upon nor implicates the Guaranty Clause”  369 

U.S. at 209.

• District Court possessed Jurisdiction

• Appellants have Standing to challenge TN Apportionment Statutes

Jurisdiction:  Justiciability



POLITICAL QUESTION:

Baker v. Carr
369 US 186 (1962)

“Unless one of the following formulations is inextricable from the case…there should be no 

dismissal for non-justiciability on the ground of a political question’s presence”:

• “A textually demonstrable constitutional commitment of [an] issue to a coordinate political 

department”; or

• “a lack of judicially discoverable and manageable standards for resolving it”; or

• “the impossibility of deciding without an initial policy determination of a kind clearly for 

nonjudicial discretion”; or

• “the impossibility of a court’s undertaking independent resolution without expressing lack 

of the respect due coordinate branches of government”; or

• “an unusual need for questioning adherence to a political decision already made; or

• the potentiality of embarrassment from multifarious pronouncements by various 

departments on one question. 369 U.S. at 217.

“[I]nconceivable that guaranties embedded 

in the Constitution… may thus be 

manipulated out of existence.”

Six Criteria:



OPINION:

Baker v. Carr
369 US 186 (1962)

“[V]oters who allege facts showing disadvantage to themselves as individuals have standing 

to sue.”

Appellants sued on their behalf and on behalf of all qualified voters of their respective 

counties and on behalf of all voters of Tennessee who are similarly situated.

Appellant’s claimed injury is that the gross disproportion of representation to voting 

population disfavors voters in the counties in which they reside, placing them in a position 

of constitutionally unjustifiable inequality vis-à-vis voters in irrationally favored counties.   
369 U.S. at 206 

STANDING:



Legislative Action (Before/After)?

• The 1901 Apportionment Act remained largely unchanged until the 1960s.

• In an Extraordinary Session in 1962, the General Assembly redistricted itself through
Chapters 1 and 3.

• In 1963, the General Assembly then modified that redistricting through Chapter 295.

• It was not until 1965 Chapter 3 that the TN General Assembly brought its redistricting
under the provisions of Baker v. Carr.

Baker v. Carr
369 US 186 (1962)

Legislative Action     



Tom Kanon, PhD. / Archivist III 
TN State Library and Archives

Eddie Weeks
Legislative Librarian, TN General Assembly

Special Thanks…



Citizens to Preserve Overton Park v. 

Volpe
401 US 402 (1971)



Citizens to Preserve Overton Park v. Volpe
401 US 402 (1971)

Secretary of Transportation proposed I-40 construction;

a six-lane highway through Overton Park !

1973 Exxon map by General Drafting Co., Inc.

• Severed the Memphis Zoo 

from the rest of the park; 

& 

• Cut-through adjacent Midtown   

neighborhoods. 

…But small group of Memphians

banded together to oppose it.



Citizens to Preserve Overton Park v. Volpe
401 US 402 (1971)

Suit filed in Western District of Tennessee

Claimed Secretary had not complied with  § 4(f) of Transportation Act of 1966, requiring 

govt. to demonstrate no “feasible and prudent” alternatives to building through public lands. 



Citizens to Preserve Overton Park v. Volpe
401 US 402 (1971)

Upheld “feasible and prudent” clause, ruling

i. summary judgment improperly granted; &

ii. Secretary’s decision did not fall into the 

Administrative Procedure Act’s exception 

for action “committed to agency discretion.”



Citizens to Preserve Overton Park v. Volpe
401 US 402 (1971)

Section 4(f) of Act: 

.

• “is a plain and explicit bar to the use of federal funds for 

construction of highways through parks; and

• only the most unusual situations are exempted.”

Court recognized place of cost, directness of route, and 

community disruption in highway routing;  

Existence of the statute "indicates that protection of 

parkland was to be given paramount importance.” 

❖ Remains a landmark Administrative Law case

cited in thousands of legal opinions across the nation.



Dunn v. Blumstein
405 U.S. 330 (1972)



Did Tennessee's durational residency requirements for voting 

violate the Equal Protection Clause of the 14th Amendment?

Dunn v. Blumstein
405 U.S. 330 (1972)



• Tennessee required residence in the State for 

one year and in the county for three months as 

prerequisites for registration to vote.

• Blumstein moved to Tennessee June 12, 1970, 

and attempted to register to vote on July 1, 1970.  

He was denied.  He brought suit pro se alleging 

that the durational residency requirements 

violated the Equal Protection Clause.

• A three-judge district court held the 

requirements unconstitutional.  The State 

appealed.  SCOTUS noted probable jurisdiction.

Dunn v. Blumstein
405 U.S. 330 (1972)

Jim Blumstein



Because the residency requirements denied the right to vote and 

drew a classification based on recent interstate travel, the Court 

applied strict scrutiny.

The State argued that the requirements protected the purity of 

the ballot box and ensured that voters were knowledgeable.

In an opinion written by Justice Thurgood Marshall, the Court 

held that the residency requirements were not necessary to 

achieve the State’s asserted interests and therefore failed strict 

scrutiny and violated the Equal Protection Clause.

Dunn v. Blumstein
405 U.S. 330 (1972)



Tennessee v. Garner
471 U.S. 1 (1985)



Don’t Run!

Tennessee v. Garner
471 U.S. 1 (1985)



QUESTION:  

Does a statute authorizing the use of deadly force to the prevent escape of any fleeing 

suspected felon violate the Fourth Amendment?  

Tennessee v. Garner
471 U.S. 1 (1985)



Tennessee v. Garner
471 U.S. 1 (1985)

Yes.

• 6-3 decision: Justice White wrote for majority affirming court of appeals decision.

• 4th Amendment prohibits the use of deadly force unless it is necessary to prevent 

the escape of a fleeing felon and the officer has probable cause to believe that the 

suspect poses a significant threat of death or serious physical injury to the officer 

or the community.



Tennessee v. Garner
471 U.S. 1 (1985)

Yes.

• The Tennessee statute was unconstitutional as far as it allowed deadly force to 

prevent the escape of an unarmed fleeing felon. 

• Justice O'Connor wrote a dissent stating that the majority went too far in 

invalidating long-standing common law and police practices contrary to the holding. 

• Chief Justice Burger and Justice Rehnquist joined in the dissent.



SUPREME COURT CASES…

• Graham v. Connor, 490 U.S. 386 (1989).

• Brosseau v. Haugen, 543 U.S. 194 (2004).

• Tolan v. Cotton, 134 S. Ct. 1861 (2014).

• Plumhoff v. Rickard, 134 S. Ct. 2012 (2014).

• City and County of San Francisco v. Sheehan, 135 S. Ct. 1765 

(2015).

➢ Mullenix v. Luna, 136 S. Ct. 305 (2015).

• White v. Pauly, 137 S. Ct. 548 (2017).

• County of Los Angeles v. Mendez, 137 S. Ct. 1539 (2017).

Tennessee v. Garner
471 U.S. 1 (1985)



Justice Sotomayor, dissenting

Re: Tennessee v. Garner
471 U.S. 1 (1985)

. . . The glib comment does not impact our

legal analysis; an officer's actual intentions

are irrelevant to the Fourth Amendment's

‘objectively reasonable’ inquiry. But the

comment seems to me revealing of the

culture this Court's decision supports when it

calls it reasonable—or even reasonably

reasonable—to use deadly force for no

discernible gain and over a supervisor's

express order to ‘stand by.’ By sanctioning a

‘shoot first, think later’ approach to policing,

the Court renders the protections of the

Fourth Amendment hollow.”

“When [Officer] Mullenix confronted his superior officer after the shooting, his 

first words were, ‘How's that for proactive?’

Mullenix v. Luna, 136 S. Ct. 305 (2015).



• Rachel A. Harmon, When Is Police Violence Justified?, 102 

NW. U. L. REV. 1119 (2008).

• Nancy C. Marcus, From Edward to Eric Garner and Beyond: 

The Importance of Constitutional Limitations on Lethal Use 

of Force in Police Reform, 12 DUKE J. CONST. L. & PUB. 

POL'Y 53 (2016).

• Brandon Garrett & Seth Stoughton, A Tactical Fourth 

Amendment, 103 VA. L. REV. 211 (2017).

Supplemental Materials
Re: Tennessee v. Garner



Tennessee Labor and Employment Cases

McKennon v. Nashville Banner Pub. Co.

513 U.S. 352 (1995)

Harris v. Forklift Systems, Inc

510 U.S. 17 (1993)



 ADEA claim

 District Court dismissed on 

summary judgment

 Sixth Circuit affirmed

 Supreme Court reversed

McKennon v. Nashville Banner Pub. Co.
513 U.S. 352 (1995)



 neither frontpay or reinstatement is an appropriate remedy, but 

backpay could be

 lower courts free to consider extraordinary equitable 

circumstances that affect the legitimate interests of either party.



▪ Case clarified the definition of a 

"hostile" or "abusive" work 

environment under Title VII of 

Civil Rights Act of 1964

▪ Sexual harassment/hostile work 

environment claim

▪ District Court Dismissed b/c no 

psychological impairment  

▪Sixth Circuit affirmed

▪SCOTUS reversed, no 

psychological impairment needed 

to prove sexual harassment

Harris v. Forklift Systems, Inc
510 U.S. 17 (1993)

“Your Monday morning enthusiasm is 

creating a hostile work environment.”



Burson v. Freeman
504 U.S. 191 (1992)



“Congress shall make no law 

… abridging the freedom of speech”

unless…

Burson v. Freeman
504 U.S. 191 (1992)



……

Burson v. Freeman
504 U.S. 191 (1992)

A Challenge to Tennessee’s Election Day 

“campaign-free zone.”



Burson v. Freeman
504 U.S. 191 (1992)

 Permanent Injunction against enforcement of  

TCA 2-7-111 & 2-19-119 prohibiting solicitation of votes  

and display of campaign materials within 100-feet radius 

of entrance to polling place on Election Day. 

 Declaratory Judgment that statutes unconstitutional 

under both U.S. & Tennessee Constitutions.

Chancellor Irvin H. Kilcrease, Jr.

upheld statutes and

dismissed the suit.

Relief sought:



Burson v. Freeman
504 U.S. 191 (1992)

• Reversed Chancery 
Court   by a vote of 4-1.

• Statutes were content-
based and were not 
narrowly tailored to 
advance the state’s 
compelling interest in 
banning the solicitation 
of voters or distribution 
of campaign materials 
within the polling place 
itself.  

TN Supreme Court…



Burson v. Freeman
504 U.S. 191 (1992)

• “[t]his case presents us with a particularly difficult
reconciliation: the accommodation of the right to
engage in political discourse with the right to vote – a
right at the heart of our democracy.” 504 U.S. at 198

• TN law was narrowly tailored to serve a compelling
state interest in preventing voter intimidation and
election fraud.

THE OPINION:



Burson v. Freeman
504 U.S. 191 (1992)

3 CENTRAL CONCERNS:

1. Regulation of political speech;

2. Regulation of speech in public forum; and

3. Regulation based on the content of the speech.



✓Strict Scrutiny

Burson v. Freeman
369 US 186 (1992)

“Time, place, manner restriction    

was not facially content-neutral.”

“As a facially content-based restriction on political speech in a public forum,” 

the State was required to “show that the ‘regulation is necessary to serve a 

compelling state interest and that it is narrowly drawn to achieve that end.’” 
…

▪ 504 U.S. at 198 (quoting, Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45 (1983).



✓Strict Scrutiny

Burson v. Freeman
369 US 186 (1992)

“a law rarely survives such scrutiny”

Here, Tennessee’s statute was justified by

“an examination of the history of election regulation in this country [that] reveals a 

persistent battle against two evils: voter intimidation and election fraud.” 

▪ 504 U.S. at 200, 206. 



Compelling State Interest?

Burson v. Freeman
369 US 186 (1992)

“State argued that campaign free zone serves 2 compelling state interests:

1) to protect the right of its citizens to vote freely for candidates of their choice;

and

2) to protect the right to vote in an election conducted with integrity & reliability.

“The interests advanced by Tennessee obviously are compelling ones.” 504 U.S. at 199.



Burson v. Freeman
369 US 186 (1992)

“First Amendment interests have to occasionally yield to 

protect a narrow range of competing constitutional rights.  

Here, free speech had to yield to accommodate

the fundamental right to vote.”

✓Kennedy concurring:



Burson v. Freeman
369 US 186 (1992)

“Streets and sidewalks around

polling places have traditionally

not been devoted to assembly

and debate and were therefore

not traditional public forums.”

✓Scalia concurring:



Burson v. Freeman
369 US 186 (1992)

Statute failed to 

withstand strict scrutiny. 

Stevens , O’Conner & Souter 

Dissenting…
Statute is a police power regulation 

that also silences a substantial amount 

of protected political expression.

‘Minor Nuisance’ 

created by a hubbub 

of campaign workers 

outside a polling place 

is the sound of a 

vibrant democracy” 



Brentwood Academy Cases



• TSSAA found BA violated rule prohibiting 

“undue influence” in recruiting athletes by 

writing to incoming freshmen & their 

parents about spring football practice.

• BA sued TSSAA under § 1983 alleging that 

enforcement of the rule was state action and 

violated the First and Fourteenth 

Amendments.

• The Court held that TSSAA is a state actor.

Brentwood Academy v. Tennessee Secondary School Athletic Association
531 U.S. 288 (2001)

“The nominally private 

character of [TSAA] is 

overborne by the pervasive 

entwinement of public 

institutions and public 

officials in its composition 

and workings, and there is 

no substantial reason to 

claim unfairness in 

applying constitutional 

standards to it.”



Tennessee Secondary School Athletic Association v. Brentwood Academy 
551 U.S. 291 (2007)

Primary issue was whether TSSAA’s antirecruiting rule violated the First Amendment.

The Court held that it did not:  

“Brentwood made a voluntary decision to join TSSAA and to abide by its antirecruiting rule. 

Just as the government’s interest in running an effective workplace can in some 

circumstances outweigh employee speech rights, so too can an athletic league’s interest in 

enforcing its rules sometimes warrant curtailing the speech of its voluntary participants.”

“We need no empirical data to credit TSSAA’s commonsense conclusion that

hard-sell tactics directed at middle school students could lead to exploitation, distort 

competition between high school teams, and foster an environment in which athletics are 

prized more highly than academics.”







JAE LEE V. UNITED STATES
2017 WL 2884045



SCOTUS gives man facing deportation second chance due to bad lawyering

• Recent “Crimmigration” Case  (Immigration consequences of criminal convictions)

• Claim originated in the Western District of Tennessee

• Addresses the standard for what constitutes constitutionally sufficient “effective 

assistance of counsel”

JAE LEE V. UNITED STATES
2017 WL 2884045



• Jae Lee came to US in 1982 and lived in US legally as a 

permanent resident

• Moved to Memphis, Tennessee and became involved 

in the drug trade

• Lee was arrested in a sting in 2009 and charged with 

possession of ecstasy with intent to distribute

• Attorney advised him that taking a plea would not have 

immigration consequences.

JAE LEE V. UNITED STATES
2017 WL 2884045

• That legal advice was incorrect and the plea resulted in the conviction of an aggravated 

felony – a deportable offense under the Immigration and Nationality Act.



· Lee appealed his 

conviction, arguing 

ineffective assistance of 

counsel.

· Sixth Circuit upheld the 

conviction because there was 

no evidence the outcome of 

Lee’s case would be any 

different had he known 

about the risk of deportation.

JAE LEE V. UNITED STATES
2017 WL 2884045



· 6-2 decision 

(Gorsuch did not participate)

· Prejudice to the defendant from 

ineffective assistance of counsel is 

demonstrated if there is reasonable 

probability that, but for the attorney’s 

error, the defendant would have gone 

to trial instead of taking a plea.

· Jae Lee gets a second chance.

JAE LEE V. UNITED STATES
2017 WL 2884045

SCOTUS reversed.



Obergefell v. Hodges
576 US … (2015)

&

Tanco v. Haslam
(M.D. Tenn. 2015)



Progression of LGBT Rights 

& Marital Equality

Obergefell v. Hodges
135 S. Ct. 2584 (2015) 



▪Involved three Tennessee 

couples. Represented by a 

number of firms/attorneys, 

including Bill Harbison.  

▪Judge Trauger issued a 

preliminary injunction in 

favor of the Plaintiffs. 

Tanco v. Haslam
(M.D. Tenn. 2015)
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Tanco v. Haslam
(2015)

)]

• Both UT College of Veterinary 

Medicine Professors; 

• Married in New York and 

moved to Tennessee; 

• Tanco gave birth during 

pendency of the case.

Valeria Tanco & Sophie Jesty :



Tanco v. Haslam
(2015)

– Married in NY while 

Sgt. Dekoe was stationed 

at Fort Dix; 

- After tour in 

Afghanistan, Sgt. Dekoe

stationed in Memphis.

Sgt. Ijpe Dekoe & Thom Kosura



Tanco v. Haslam
(2015)
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Married in California,

adopted two children,

& moved to Franklin,

TN when Mansell’s law

firm transferred him

there.

Matthew Mansell, Esq. and Johno Espejo



Tanco v. Haslam
(2015)

Within 6th Circuit as well…

• KY:    Bourke v. Beshear and Love v. Beshear

• OH:   Obergefell v. Hodges

• MI:    DeBoer v. Snyder

❖ All consolidated for argument before the Sixth Circuit. Three hours of argument, 

including 30 mins re Tanco;

❖ which reversed 2-1 in a opinion from Judge Jeffrey Sutton, Judge Daughtrey dissenting.  

Only circuit ruling against plaintiffs in a same-sex marriage case, creating a circuit split.. 

❖ Supreme Court reversed the Sixth Circuit, and the rest is history.

SIXTH CIRCUIT PROCEEDINGS:



Tanco contd.

Judge Daughtry’s Dissent:

"Because the correct result is so obvious, one is tempted to

speculate that the majority has purposefully taken the

contrary position to create the circuit split regarding the

legality of same-sex marriage that could prompt a grant of

certiorari by the Supreme Court and an end to the

uncertainty of status and the interstate chaos that the current

discrepancy in state laws threatens.”



Tanco contd.

Judge Daughtry & Bill  Harbison During  

Tanco 6th Circuit Oral Argument 





Questions?
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